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By Brian Mori, Tucson Courts Examiner

The Nogales, Ariz. Mayor charged on several counts of corruption appeared in Pima County Superior 

Court again today following the public release last week of wiretapped phone conversations in which he’s 

alleged to have requested bribes.

Mayor Octavio Garcia-Von Borstel, 30, and his father Octavio Garcia-Suarez, 59, were arrested in 

September on numerous counts of theft, bribery, and money laundering.

Garcia-Von Borstel’s Defense Attorney Christopher Scileppi filed a motion last week requesting the judge 

prevent any more releases of evidence by the Arizona Attorney General’s Office in order to protect his 

client’s right to a fair trial.

“Releasing this evidence in this manner is inappropriate,” he told Hon. Deborah Bernini who is presiding 

over the case in lieu of a Santa Cruz County judge in order to preserve political independence. “It 

undermines my client’s substantive due process.”

Scileppi told Bernini he believed prosecutor and Assistant Arizona Attorney General Mike Jette acted in 

good faith of his duties to fulfill public records requests by several media organizations but disagreed the 

conversations were necessarily public record.
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Scileppi brought with him an Oct. 19 Nogales International Newspaper article in which reporters Wren 

Abbott and Jonathan Clark transcribed several suspicious dialogues they wrote “sounded” like the Mayor.

Several comments in the article were quoted from a conversation with other city officials, including Ron 

Henderson, the former Chair of the Nogales Planning and Zoning Commission who agreed to help the 

FBI.  

An Oct. 18 International online feature has a 30-second clip in which a voice that reporters identified as 

the Mayor says, “I really need to deposit that money.” 

“When (evidence) is released in ways in which it was,” Scileppi told Bernini. “It has the ability to taint the 

jury pool.”

Only three of nine total CD’s were released because technical issues prevented the remaining six from 

working Jette told Bernini, who believed him.

Garcia-Suarez’s lawyer Rafael Gallego said both defendants’ Sixth Amendment rights to a fair trial 

outweigh the public’s right to access evidence in an open case.

“It’s analogous to a murder trial where you have photos of the crime scene and (judges) don’t release 

them out of interest to the parties,” he said.

Arizona law broadly defines a public record as any document or media, including phones and e-mails, 

through which any agency of the state conducts normal business or operations.

Doug Metcalf, an attorney for the Nogales International which was not required to attend Monday’s 

proceedings, told Bernini the reporters had an interest in revealing details of the state’s investigation 

tactics.

 “That’s the whole reason we have public records, Your Honor,” Metcalf said, “So we can see what the 

government’s up too.”

He cited a 1980’s era Arizona murder case during which he said courts upheld video of a crime scene as 

public record.

“There’s certainly less restrictive ways to protect the right to a fair trial,” he said.

The judge agreed with Jette that releasing the CD’s to the media conforms with Arizona’s open records 

statutes but also said the state should make the evidence available in its entirety.

Both Scileppi and Gallego said the Nogales International published the comments and audio out of 

context though neither clarified the Mayor’s alleged statements in court or in later interviews.

Garcia-Von Borstel also declined to comment after the hearings.

"We want the case to remain in Nogales. They’re making it hard to do this,” Scileppi told Bernini.

No change of venue has been requested yet though attorneys for both sides said they are confident the 

case could be tried in either jurisdiction.  
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“Unless we all lose common sense there certainly is a risk here,” Bernini said. “But I haven’t heard a 

specific risk to the defendants.”

Supreme Court case law requires judges use strict-scrutiny beyond general or reasonable concerns when 

restricting the public or press access to live court or case information.

Bernini said the lawyers could re-visit the issue if they were able to prove specific threats to the 

defendants' right to a fair trial.

“The judge's position mirrors our secondary position, that if they’re going to release it they release it all,” 

Scileppi said outside the courthouse.

Garcia-Suarez was not in court Monday which Bernini attributed to travel complications.

“We’re going to have to figure out a place to have these hearings if we’re going to keep having trouble 

getting people here,” Bernini said.

A status hearing has been set for December.
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